
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/WE/201/98 

In the complaint between: 

 

HANNELIE JORDAAN Complainant 

 

and  

 

PROTEKTOR PENSION FUND Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

This is a complaint lodged with the Pension Funds Adjudicator on 19 August 1998 

relating to the distribution of the late Mr J Kotze=s death benefit. 

 

The complainant is Hannelie Jordaan, the ex-wife of the deceased (hereinafter Athe 

complainant@). 

 

The respondent is the Protektor Pension Fund, a fund registered in terms of the 

Pension Funds Act of 1956. 

 

Factual background 

 

The late J Kotze (Athe deceased@) was a member of the respondent which is 

administered by Old Mutual.  

 

The complainant was married to the deceased for 16 years prior to their divorce on 2 

February 1996. The three children born of the marriage are 13, 15 and 18 years of age 
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respectively. 

 

In terms of the divorce settlement, the deceased paid maintenance of R600.00 per 

child as well as medical and schooling expenses. He paid no maintenance to the 

complainant. 

 

The deceased married one D M Kotze (Ahereinafter Mrs Kotze@) shortly after divorcing 

the complainant. Mrs Kotze has two children, one from a previous marriage who is 8 

years old and the other, a child of two years born of the marriage with the deceased. 

 

The deceased died on 15 December 1997 in a motor vehicle accident. His son of two 

years and stepchild who were in the car with him were both injured and are still 

undergoing medical treatment. 

 

In terms of his will, the deceased bequeathed his entire estate to his three children 

born of the marriage with the complainant.  

 

In terms of rule 5.4(2) of respondent=s rules, the deceased nominated Mrs Kotze to 

receive his pension benefit in the event of his death. Rule 5.4(2) reads in part: 
 

5.4  The benefits (other than the Joint Pension payable to the designated dependant in terms of these 

Rules) will 

 

(2) be payable to a nominee nominated in writing by the member to the Administrator... 

 

However in terms of rule 5.4(1) of respondent=s rules, where the deceased is survived 

by dependants, the benefit is payable to the nominee and dependants in such shares 

as the administrator may, in its absolute discretion, decide. Rule 5.4 (1) reads: 

 
The benefits (other than the Joint Pension payable to the designated dependant in terms of these 

Rules) will 
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(1)  be payable to such one or more of the member=s dependants or to a guardian or trustee for the 

benefit of such dependants and in such shares as the Administrator in its absolute discretion 

shall decide; provided that if within the period of twelve months following on the date of the 

member=s death no dependant or dependants can be traced or no claim has been received from 

and dependant or dependants 

 

The amount of the deceased=s benefit was R355 370.27 after a deduction for tax. 

Acting in terms of rule 5.4(1), the trustees allocated 70% to Mrs Kotze for her benefit 

and that of her two children and the remaining 30% to the complainant=s children in 

equal shares. Therefore Mrs Kotze received R258 866.75 and the complainant=s 

children received R110 942.89. Both amounts included interest to account for the delay 

in payment. 
 

On 22 June 1998, the complainant=s attorneys wrote to Old Mutual, requesting them to 

reconsider the distribution of the benefit. The latter responded in a letter dated 27 July 

1998 outlining the reasons for the trustees= decision as follows: 

 
Trustees should honour a member=s nomination when distributing the benefit unless there is 

good reason for them not to do so. The late Mr Kotze nominated Mrs D.M. Kotze, who was 

indeed a legal and factual dependant, to receive 100% of the benefits........ 

 

As the documents on hand at the time of the Trustee=s determination indicated that the three 

children in Mrs H. Kotze=s (now Jordaan) custody were only partially dependant on the deceased, 

it was determined that 30% of the benefit (3x10%) was an equitable distribution.  
 

The complainant thereafter requested a meeting with the trustees. However Old Mutual 

informed the complainant that the trustees were unable to accede her request but that 

it was open to her to submit further written evidence for consideration by the trustees. 

The complainant thereafter lodged a complaint with this office. 

 

Analysis of evidence 



 
 

Page 4 

 

Section 37C of the Act makes it clear that irrespective of what the rules of the fund say, 

where a benefit is payable in respect of a deceased member, it must be disposed of 

according to the subsection=s statutory scheme. The wording of the respondent=s rules 

relating to the disposition of death benefits is modelled on that of section 37C and 

therefore by disposing of the benefit in terms of its rules, the trustees adhered to the 

requirements of section 37C. 

 

The deceased nominated a beneficiary and was also survived by dependants and thus 

section 37C(bA) is applicable. It reads: 
 

(1) Notwithstanding anything to the contrary contained in any law or in the rules of a registered 

fund, any benefit payable by such a fund upon the death of a member, shall subject to pledge in 

accordance with section 19(5)(b)(i) and subject to the provisions of sections 37A(3) and 37D, not 

form part of the assets in the estate of such a member, but shall be dealt with in the following 

manner: 

             ........................... 

(ba) If a member has a dependant and the member has also designated in writing to the 

fund nominee to receive the benefit or such portion of the benefit as is specified by the 

member in writing to the fund, the fund shall within twelve months of the death of such 

member pay the benefit or such portion thereof to such dependant or nominee in such 

proportions as the board may deem equitable: Provided that this paragraph shall only 

apply to the designation of a nominee made or after 30 June 1989: Provided further that, 

in respect of a designation made on or after the said date, this paragraph shall not 

prohibit a fund from paying the benefit, either to a dependant or nominee contemplated in 

this paragraph or, if there is more than one such dependant or nominee, in proportion to 

any or all of this dependants and nominees 

 

The crux of this complaint is the proportions in which the benefit was allocated to the 

deceased=s dependants. Section 37C(bA) gives the board a discretion in this regard 

but does not specify the criteria to be used other than to require it to act equitably.  

 

Equity requires that the needs of all claimants should be properly weighed and 
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considered with reference to all the relevant considerations to be taken into account 

including the age of the parties, the relationship to the deceased, the extent of 

dependancy, the financial affairs of the dependants and the future earning potential 

and prospects of the dependants. Where a fund=s decision is found to be inequitable or 

unfair by for example having failed to take into account relevant considerations or 

taking into account irrelevant considerations, it shall be reviewable on the grounds that 

the fund exceeded its powers or that the decision constituted an improper exercise of 

its powers. 

 

The complainant argues that the trustees acted inequitably by allocating only 30% of 

the benefit to her three children and that an equitable distribution would have been to 

distribute the benefit equally amongst the deceased=s dependants.  

 

Firstly, the complainant bases her contention on the assertion that the trustees made a 

decision without knowing the extent of dependency of the three children in her custody. 

However the fund states that it did a rough actuarial projection of the deceased=s direct 

financial responsibility to the complainant=s children, that is, a projection of the monthly 

allowance of R600 in respect of each child. The calculations indicated that 

approximately R120 000.00 would be required to continue providing the income 

received from the deceased by the three minor children in the complainant=s care. The 

amount actually distributed by the trustees was R106 611.08 plus interest.  

 

Therefore I am satisfied that the trustees did take into account the extent to which the 

complainant=s children were dependant on the deceased in determining an equitable 

distribution of the benefit. 

 

The complainant also argues that the trustees failed to take into account the fact that 

the deceased was liable for the maintenance, medical and schooling of the 

complainant=s three children and that they all have the potential for tertiary education. 

However I agree with the respondent=s submission that it was not incumbent on the 



 
 

Page 6 

trustees to apply the benefit to extinguish all the deceased=s future responsibilities. In 

any event, the deceased was equally liable for the medical, schooling and tertiary 

education of Mrs Kotze=s children and these were therefore not financial considerations 

peculiar to the complainant=s children.  

 

The weight to be accorded each relevant consideration in the exercise of discretionary 

powers was addressed by Watermeyer CJ in Durban Rent Board Edgemount 

Investments Ltd 1946 AD 962 , a case concerning the assessment of a >reasonable 

rent= who said the following: 

 
How much weight a rent board will attach to particular factors or how far it will allow any particular 

factor to affect its eventual determination of a reasonable rent is a matter for it to decide in the 

exercise of the discretion entrusted to it and, so long as it acts bona fide, a court of law cannot 

interfere. 
 

Therefore, in light of the above, although discretionary powers are constrained by a 

duty to take all relevant considerations into account and to exclude irrelevant 

considerations, a reviewing court or tribunal should be deferential as to the amount of 

weight to be attached to those considerations in the final analysis.  

 

The respondent asserts that it gave weighty consideration to the fact that Mrs Kotze=s 

two children were severely injured in the accident in which the deceased died.  It is 

common cause that this placed a significant financial burden on Mrs Kotze in respect of 

medical treatment. The younger of the two children who was injured in the accident 

underwent brain surgery whilst the elder child is undergoing psychological counselling. 

 In addition Mrs Kotze is currently unemployed and therefore has no means of 

supporting her children or of meeting the children=s medical expenses. She and her two 

children are currently living with Mrs Kotze=s parents which places a lot of stress on the 

family. 
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Therefore although Mrs Kotze was only married to the deceased for 18 months and, 

according to the complainant, still young with good future earning potential to establish 

her own retirement capital, the dire financial situation which she found herself in after 

her husband=s death was accorded greater weight by the trustees in determining an 

equitable distribution of the benefit.  

 

By contrast, after investigating the financial affairs of all potential dependants, the 

respondent noted that the complainant was in a relatively strong financial position. The 

complainant had an income from her own business and was in a position to afford to 

service a R380 000.00 bond on a home in Hermanus Heights. 

 

The ages of the two children in Mrs Kotze=s care was also a significant consideration in 

the distribution of the benefit according to the respondent. The youngest child was 

under two years old at the time of the disbursement. The complainant=s youngest child 

is 13 years of age. 

 

Conclusion 

 

In general, if it can be shown that a thorough investigation has been conducted and 

that the board acted reasonably in exercising its discretion to make an equitable 

distribution, that is sufficient to discharge the duty incumbent on a fund in terms of the 

section 37C(1) of the Act to give due consideration to the needs of each dependant.  

 

In the present case, the evidence shows that the trustees did consider the needs of the 

complainant=s children but that the needs of Mrs Kotze and her two children were 

considered greater at the time of the disbursement and therefore accorded more 

weight in determining the proportion in which the benefit should be allocated. 
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Another relevant consideration, although by no means determinative, is the fact that 

the deceased nominated Mrs Kotze as the sole beneficiary. At the same time the 

complainant=s children were the sole beneficiaries under his will.  

 

When the complainant expressed dissatisfaction with the distribution of the benefit, the 

trustees applied their minds again but still concluded that the distribution was fair and 

equitable in the circumstances.  

 

The complainant was also invited to submit any additional information she considered 

relevant to her cause which shows that the fund was intent on reaching a fair decision 

and receptive to all relevant factors in pursuit of that objective. 

 

Therefore I am satisfied that the respondent=s trustees did act equitably in the 

distribution of the benefit and that there are therefore no grounds on which I am able to 

set their decision aside. 

 

The complaint is dismissed. 

 

DATED at CAPE TOWN this 10th day of JUNE 1999. 

 

 

 

........................................ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 


